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„ | 4 5 March 6. 1771. 
Unto the, Right Honourable the-Lords of Council and Seſſion, 


ON, WE 


PE TI T I ON 


Mi Prccy Wenning eldeſt Angina of the deceaſed WILLIAM 
enn of Carbeth, 


H wats reweth, 


\, HAT your petitioner, after a courſe of years ſpent in duti- 
ful attention, firſt to her grandmother, then to her uncle, 
and laſtly to her mother, has now, when thoſe her rela- 
tions are gone to their graves, the ſingular misfortune of 


being purſued in a proceſs at the inſtance of her only brother John 
Buchanan-Kincaid, Eſq; of Carbeth and Auchinreoch. 


In this proceſs your petitioner will be pardoned to ſay, That ſhe 


has been treated with a ſevitia, a har! aneſs, that ſhe hopes, for the 
| honour of human nature, has ſeldom been ſhown by an only brother 
do a ſiſter who never offended him, bu: who, on the contrary, was 


all kindneſs and affection towards him, and by her good manage- 


ment contributed not a little towards the increaſe of the riches of 


their common mother, to which he has been ſo lucky as to ſecure to 
himſelf the ſucceſſion, 


Jo juitify theſe her complaints, ſhe 4097 entreats your Lordſhips 


attention to the purpoſe for which he is carrying on the preſent pro- 


gels, Which is, to have his ſiſter turned out of a ſmall convenient poſ- 
ſeſlion upon che eſtate of Auchinreoch, of Which his mother gave a 


tack to your petitioner, and which the old lady, while her eyes were 


cloſing in death, conſoled herſelf with the thoughts that her daughter 


would be owed to enjoy in peace. 


Had Mr Buchanan-Kincaid any rational purpoſe to ſerve by turn- 


ing his ſiſter a-drift; could he plead, in conſiſtency with truth, any 
| plans of 1 IOProvVennent upon his maternal ettate, with which your pe- 
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titioner's tack interferes, minds not over-delicate in point of feeling, 


might bear without much indignation a recital of his conduct; and 


intereſt, which has bat too great influence over almoſt every mind. 


might be a kind of ſanction to him. But when it is conſidered, 


that the purſuer has all the advantages that affluence of fortune 


can beſtow ; that he has a noble entailed eſtate on which to keep up 
the repreſentation of his family, and another eſtate free and unfet- 
tered, which will afford an ample fund of proviſion for his young- 
er children, ſuppoſing him not to live long enough to lay up ſuffi- 


cient patrimonies for them out of the ſavings of his rents; and be- 


ſides both theſe eſtates, has an urban tenement in the city of Edin- 


burgh, and his mother's whole executry, amounting to a ſum very 


conſiderable : And above all, when it is conſidered that all the lands 


lying around your petitioner's ſmall poſſeſſion are locked up in lea- 


{es of a long endurance, it is left with your Lordſhips to judge from 


what motives can proceed this domeſtic war: 
Bella geri placuit nullos habitura triumphog. 
The proceſs againſt your petitioner having come before the Lord 
Auchmleck Ordinary, although the ſummons concluded not only for 


reduction of the tack, but alſo for reduction of a bond of proviſion 


June 21. 
1788. 


granted to your petitioner by her mother, the purſuer thought pro- 
per to divide his action; and waving pro loco et tempore the queſtion. 


concerning the bond of proviſion, he pointed all his artillery againſt 


the rack ; and producing a diſpoſition i in his favour to the eſtate prior 


to the date of your petitioner's tack, he contended that the tame 


| thould be reduced, as flowing a non habente poteſtatem. 


And upon that ground. he, on the 21ſt of June 1768, at a hearing 
of the cauſe, in which it was argued for him with much heat, ob- 


tained a judgment of the Lord Ordinary, decerning 1n the reduction. 
It is well known to your Lordſhips, and to every body, who is 

well acquainted with the practice of this Court. that at the firſt hear- 

ing of a cauſe the information is very ſeldom full and accurate, A 


firſt hearing is confidered as a ſkirmith, which cannot be very fatal 
to either party. People truſt to the indulgence in point of time 


which the forms of Court allow, and it is only by degrees that the 


full merits of a cauſe expand themſelves, 


A repreſentation was preferred for your petitioner, in which ſhe. 


kumbly maintained, That as her tack was clothed with poſſeſſion 


long before the purſuer was infeft on his diſpoſition, the former was 


a preferable right, as having been made real prior to the latter ; and 


this point was ſo firmly founded in law, that the purſuer had no- 
ching 8 


NOTE | 


4 


“ 3099 


| this for it but to heel about change his ground, and confidently 


aver, that the tack in queſtion was granted for an elufory tack-duty ; 
that it was therefore to be conſidered as a deed elicited from the old 
_w_ in fraudem of the diſpoſition to him. 

In conſequence of this new plea, which the petitioner urged with 
a very unbecoming keenneſs, parties went to proof ; which having 


been reported to the Lord Ordinary, his Lordſhip was pleaſed, on 
the 20th of February 1770, again to decern in the reduction, and to 1 98 
ordain your petitioner to remove from the whole ſubjects as follows 


viz. from the arable lands inſtantly, and from the houſes and graſs 
at Whitſunday next. To which interlocutor his Lordſhip was plea- 


ſed, on the 11th of July 1 170, to adhere, on conſidering repreſenta- 


tion and anſwers, 

Another repreſentation was preferred on the part of your petition- 
er, in which ſhe humbly ſubmitted to the Lord Ordinary a point 
which had not before been noticed, but which ſhe was adviſcd was 


very material in her defence, which was the bona fides, both of the 


old lady and of your petitioner, when they entered into the tack in 


1770. 


July 11. 
1770. 


queſtion; from which it was clear, that the tack was not grafted in 


fraudem of che diſpoſition to the purſuer. 


On conſidering this repreſentation, his Lordſhip was pleaſed, on 


the 26th of July 1770, to pronounce this interlocutor: The LordJuly 26. 
Ordinary appoints this repreſentation to be ſeen and anſwered, 


* with reſpect to the allegation, that the repreſenter was not in the 
© knowledge that her mother had diſponed the eſtate of . 
©* to the purſuer, without reſerving a power to ſet tacks; on th 

* contrary, from her mother's information, evidenced by the tenor of 
the tack, had reaſon to believe her morher had reſerved that power, 
„and conſequently the repre Seater was in bona fide to enter into the 


* tack in queſtion.” 


The petitioner flatters herſelf that at length the Lord Ocdinary 
would view her cauſe in a favourable light, However, the great a- 


bilities of the purſuer's counſel put his cauſe in ſuch ſtrong and bold u 31. 


17790. 


colours, that his Lordſhip ſtill adhered; and your petitioner ſaw that 177% 


it was in vain to give his Lordſhip any further trouble, except pray- 


ing him to ſuperſede extract till the 2d ſederunt day of November. 


The petitioner reclaimed to your Lordſhips, and anſwers having 
been put in to her petition. in which the purſuer was guilty of ma- 
ny miſrepreſentations in point of fact, ſhe was under the neceſſity of 


applying to the Court for leave to give in replies, which your Lord- 
ſhips were e pleaſed. to arte 
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On coufidering the petition, anforers, and MIN your Lord(hips 


were ſtruck with the point of bona fd cs,” as very material to the iſſue 
of the cauſe; and in order that a point ſo material might be cleared 


p, an might be aſcertained by folemn evidence, which of the 
parties had given the true, and which the falſe ſtate of facts, it was 


moved by à reſpectable judge, that your Lordſhips ſhould examine Mr 


William Somervell writer in Glaſgow, who alone could give your 


Lordſhips {atisfaction. But the purſuer's counſel taking the alarm, 
moved, that the proof ſhould not be confined to Mr Sommervell 
alone Upon which your Lordſhips were pleaſed, on the 22d De- 


cember 1770, to pronounce the following interlocutor: © The Lerds, 
before adviſing this cauſe, appoint the procurators for the reſpondent 
to give in a condeſcendence of what they offer to prove, to ſhow 
FS petitioner's knowledge of the diſpoſition within mentioned, 
and of the terms thereof; ; and ordain the procurators for the pe- 
titioner to give in a condeſcendence of what they offer to prove, 
relative to her being ignorant of ſaid diſpoſition, or the terms 


thereof; both to be in the boxes on the 5th day of January next; 


and Allo either party to give in anſwers to the other's condeſcen- 
dence, if they ſhall think fit, to be in the boxes on the 1 Sth day 
of January next. : 
Mutual condeſcendences and e having been given in, it was 
debated at ſome length among your Lordſhips, whether Mr Sommer- 


vell could be admitted to give teſtimony, as he had confeſſedly at- 
tended the proof in this cauſe on the part of your petitioner, and 


been aiding to her in furniſhing her counſel with an authentic ſtate 


.of fas; fo thar as he had been in ſome degree her agent, the uſual 


egal objecl! on might lie againſt him. But the reſult of your.Lord- | 
ſlips deliberations was, that as Mr Sommervell was not a witneſs 
called by the petitioner, but ſuggeſted from the bench, the - Court 
night with great propriety examine him ex proprio motu, he being 
an abſolutely neceſſary witneſs, and indeed an infirumentary witneſs 
t oth. to the diſpoſition to the purfuer, and to the tack to the peti- 


toner, and there being a great difference between witneſſes when 


cited by parties, and witneſſes called upon to give evidence ad for- 


niamdlam confettutiom fuclicis. | 


Your Lordſhins were pleaſed, on the 25th of sry 1771, to 


- prorouncet'the Fol towing interlocutor: * The Lords having reſumed 


© the conſideration of this cauſe, they, before anſwer, allow Wil- 


„ ham Sommer vell writer in Glaſgow to be examined in this cauſe, 


reſerving all objections to the credibility of his depoſition; and 
* grant warrant tor letters of fir and ſecond diligence, at the in- 
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= * of the petitioner, for bringing him before this Court, upon 


Saturday the ſecond day of Febryary next, when the Lords declare 
| © they will take his examination in their own preſence ; and ordain 
4 the parties to prepare their i interrogatories accordingly.” 


Interrogatories having been given in by both parties, Mr Sommer- 


vell was accordingly examined in preſence, upon Saturday che 2d, 


and Tueſday the 5th of February 1771. 
Thereafter Mr Buchanan-Kincaid till perſiſting to harraſs his ſi- 
ſter with the ſame degree of unrelenting ſeverity, which it ſeems 


time cannot ſoften, put a note into the Lord Preſident's box, pray- 
ing to have the conſideration of the cauſe reſumed. 


In conſequence of this, your Lordſhips were pleaſed, on the 1 3th 


February 1771, to pronounce the following interlocutor : * The eb. 


*& Lords ordain the depoſition of William Sommervell to be printed Fu 


10 1 Miſs Peggy Buchanan, and at her expence, and the ſame to be 
put into the boxes againft Saturday next ; with certification, that 

it will not be afterwards received without an amand of 40 c. Ster- 

de ling. 


And, on the 26th of February 1771, your 1 were pleated re 26. 
to pronounce the following interlocutor: The Lords having ad- 1771. 


* viſed this petition, with the anſwers, replies, ſeveral condeſcen- 
« dences for the parties, and the oath of William Sommervell, they 
« .decern and ordain the defender to remove from the whole ſubjects 


contained in the tack, at Martinmas next; and with that variation, 


* adhere to the Lord Ordinary' s interlecutors, and refuſe the defire 


of the petition.” “. 
As this interlocutor carries with it conſequences extremely afflict- 


ing to your petitioner, and threatens a diſappointment of the good 
intentions of the worthy old lady, the common mother of the pur- 
ſuer and petitioner, it is humbly hoped that your Lordſhips will not 
blame your petitioner for availing herſelf of the indulgence which 


the forms of Court allow, of once more bringing her cauſe under the 
review of your Lordſhips. This ſhe has the more encouragement to 
do, that when it was laſt before the Court it was involved in ſach a 
multifarious maſs of papers, that ſhe is afraid the different ;;oints 
of her defence did not appear to your Lordſhips with that accuracy 


and diſtinctneſs which ſhe would fain flatter herſelf they will now 
do, when ſtated in one paper, and brought into a narrower compaſs. 


The points which the petitioner humbly means to ſubmit to your 
Lordihips are, 140, That upon a juſt and fair conſtruction of the 
diſpoſition by lady Auchinreoch to the purſuer, the old lady was 
Not lo totally diveſted of all power over Ber own eſtate, as not to 

B have 
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ha ve a a faculty of ſetting tacks. thereupon, ef pecially while the purſuer's 


title in virtue of the diſpoſition was not rendered complete by in- 


feftment 2do, That the tack granted to your petitioner can be by 


no means conſidered as granted for an elufory tack-duty. 3io, That 
there Was in this tranſaction the moſt perfect hona fides both on the 
part of the old lady and of your petitioner ; and that this bona det 


ſhould give a ſanction to the tack, upon the principle which has re- 
ceived the ſolemn authority of your Lordſhips, and affirmed in the 
laſt reſort. 4to, That your Lordſhips ſhould at leaſt have the ſeverab 


queſtions i in diſpute between your petitioner and her brother fully 
brought forward, before you pronounce a final judgment, by which 
{the muſt be denver: out, with all the violence that the law will allow, 


from that little quiet poſſeſſion which her deceaſed parent prepared 


for the peaceable and comfortable accommodation of her dutiful 


daughter, while ſhe ſhould continue to live unmarried- 
And with regard to the 7/7 point, it is to be obſerved, That the 
petitioner's mother has expreſsly bound herſelf and her repreſenta- 


tives to warrant this tack at all hands and againſt all deadly. The pe- 


titioner is unqueſtionably a creditor to her mother's repreſentatives 


in the warrandice of this tack. In caſe of eviction of the right, ſhe. 
is unqueſtionably founded in an actionof damages, which ſhe would 


be intitled to make effectual out of every ſul;jet her mother might 
leave behind her. In ſhort, ſhe falls to be conſidered, in conſequence of 
her mother's obligation, as a moſt onerous creditor to her mother up- 
on the warrandice of the tack; and as the parſuer is, by the deed 
in his favours, expreſsly burdened with the payment of every debt 
that ſhould be due or preſtable by his mother at her deceaſe, ſo he 
inuſt likewiſe be liable in the foreſaid obligation of warrandice; and 


if ſo, he mult thereby be barred from challenging the tack. He 


cannot be allowed to challenge a deed which infers warrandice a- 


gainſt himſelf. The rule of law , does, with ſubmiſſion, in this caſe 


apply, Quem tenet actio, eum agenten repellit exceptio. 


But to apply the argument more particularly to the nature of the 6 
diſpoſition granted to the purſuer : It does, with ſubmiſhon, appear, 


that no more was meant and intended by the aforeſaid deed, than a 


{ſettlement of ſucceſſion, to fave the trouble of making up titles ab in- 
teſtato after the old lady's death. No more than a nominal fee was 


veſted in the purſuer's perſon during his mother's life. As the pur- 


ſuer is taken expreſsly bound to pay all the debts that ſhould be due 


by his mother at her death, an unlimited power of burdening is there- 
By in fect reſerved; ſo that the ſubſtantial fee of the eftate did re- 
main with the purtucr” 8 mother; 5 AN it is. impoſſible, with ſubmiſ- 


ſion, | 


$ 
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fon, that Joie id: could be allowed to diſpute any tack the 


might have granted of any part of theteitate, with abſolute warran- 


dice to the tackſman. When ſhe had an unlimited power of bur- 


dening her diſponee with debts, the obligation of the tack muſt 


likewiſe be a burden againſt him, and, ir is hambly apprehendetl; 


muſt be an effectual bar to his infitting/ in any action by which the 


warrandice can be-incurred. 
Beſides, by the foreſaid diſpofirion a conveyance is made to the 


| purſuer, with the exceptions therein mentioned, of all the perfoniat 
funds which his mother might be poſſeſſed of at the time of her 


death. This deed is plainly of a teſtamentary nature; and the old 
lady could certainly have altered it, at any time ſhe thought proper, 


in ſo far as reſpected the moveable ſucceſlion. And as the couid 


have given away theſe ſubjects in what manner ſhe thought fit, ſo 


all her deeds, whether onerous or gratuitous, muſt, with ſubmiſſion; 
be effectual againſt the purſuer, at leaſt to the amount of the value of 


the moveable ſucceſſion; and, after accepting of this deed and hold 
ing poſſeſſion of the moveables, he cannot be allowed to inüilt in the 


Preſent ungracious action. 


It is very material for your Weed to keep i in mind, that no 
infeftment was taken by the purſuer upon the difpolition' in his fa- 


vour during his mother's life, or for near a year thereafter ; ſo that 


the petitioner's tack being long before the perio! of the purſuer s in- 
feftment clothed with poſſeſſion, it was the prior real right, and con- 
ſequently 1 is intitled to the prefcrenge-s in a competition with the pur- 
ſuer's right. 

It is, with bn extromeby plain, that as long as the diſpo- 


fag in favour of the pur acer remained a perſonal right, the mother 
remained proprietor of the eſtate, and her debts and deeds muſt 


have been effectual againſt ir. If the had ſold the eſtate, and rhe 


purchaſer had been infeft before the purſuer, the purchaſe would 
have been good; and, for the ſame reaſon, muſt a tack granted while 
the mother remained veſted in the property of the eſtate. and clothed 


with poſſeſſion before any infeftment was taken upon the dif poſition 


to the purſuer, be ſuſtained and preferred. 
I be only anſwer made to this was, That however that might hold 
in the caſe of onerous deeds, it cannot hold in the caſe of 4 tack 
granted for an eluſory tack- duty, which the purſuer inſiſts is the caſe 
here, and with reſpect to which a great deal of that clambur with 
which his oed in a this eauſe have abounged has been throw: 

Qut. 1 5 | 
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And 


And this leads your loner: to * ſecond po Io to be init 4 
to your Lordſhips conſideration, viz. That the Renk in queſtion was 
not granted for an eluſory tack- duty; and ſhe will therefore proceed 
to argue that point in the beſt manner ſhe can, which ſhe hopes to 
do ſucceſsfully, from the materials in proceſs. 
And here the petitioner muſt beg leave to make a previous ober 

vation, That there is nothing in which people are ſo apt to differ 
as in their opinions with regard to the value of land; ſo that the 
conjectural proof which has been brought by the purſuer, that ſome 
people think the petitioner's poſſeſſion worth L. 18, Z. 20, L. 25 
of yearly rent, does not afford convincing evidence chat it is really 
worth even the loweſt of theſe rents; for your Lordſhips will ob- 
ſerve, that none of the witneſſes who ſwear to theſe rents were in the 
proſpect of paying them. Had they been in the contemplation of 
that, your Lordſhips need not dgubt that a very different value 
would have been put upon the ſmall parcels contained in this tack; 
for there is a wonderful difference in the notions of men, when a 
thing is to be paid for by themſelves, and when it is to be paid for 
by their neighbours; or when, as in the preſent caſe, the ſettling a 
rent to be paid by any body in not in view, but the deciding a que- 
ſtion with a ſiſter, whom, poſſiby, the purſuer may have e 
as a very injurious and unreaſonable creature. 0 

Were your Lordſhips to adopt the value put upon the petitioner's | 
ſmall poſſeſſion by ſome of the purſuer's witnefles, it muſt be con- 
feſſed that the tack-duty is indeed by much too low; but the pur- 
ſuer muſt not flatter himſelf, that the ſlump value, mentioned by his 
witneſſes, will be taken off his hand without due ſcrutiny and ex- 
amination. The extent of the petitioner's poſſeſſion has been aſcer- 

_ tained by a meaſurement, and when all the little parcels of ground 
are taken together, they amount only to about twenty-four acres; and 
to make up that amount, Carbeth made his land-meaſurer compre= 
hend.ditches;and high-roads, and cow-loans ; nay, a large gravel pit, - 

and a conſiderable ſpace thick ſet with planting, ſo that no uſe can 

be had of the graſs of it. Upon that poſſeſſion the purſuer's wit- 

neſſes have taken ien them to put an eltimation of ery” round 

ſums. | 

But let their depoſitions be eber a * dile@ted, and 
your Lordſhips will then be convinced. that they have gone by far 
too high in their eſtimation. 

John Kincaid of Kincaid, Fſq; A unes p. 7. D. That a tenant 

„ might, in the deponent's opinion, afford to give of yearly rent for 

* the foreſaid * yards, and grounds, Tow. a nineteen years tack 

| thereof, 


_ 
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4 thereof, 7 14 Sterling yearly, and no_more, on FS 34 gp te- 
© nant had liberty to ſubſet the manfion-houſe, and ſuch parts of the 
4 glounds as he ſhould think proper far potatoes. The fame witneſs 
depbfles, p. 7. F. That the park is exceſſively gooly.“ Your Lord- 


fnips ſee wh even the rent of L. 14 yearly qualified with a condi- 


tion; and the land is proved to be bad, And as this gentleman is the 
chief of the ancient family of the Kincaids, of which the family of 
Auchinreoch is a branch, and his eſtate within a mile of Auchin- 
reoch, his teſtimony deſerves particular attention. 


James Stobo of Balgray, depones, p. 11. A. That the paſturage 


6 grounds next the meadow is, ſome of 1t, good ſtrong ground, and 
the reſt of it a parcel of boles, and gallions, which he does not 
think. worth the improving. Depones, That in his opinion, that 
part of the foreſaid paſture-ground, which he thinks pretty 
ſtrong ground, cannot, in its preſent ſtate, be laboured without 
being firſt drained.” | 1 
William Stirling, tenant in Mains of Auchinreoch, depones; x p. 15. 
E. That the park on the north fide of the houſe of Auchinreoch, 
poſſeſſed by the defender, has been, ever ſince the deponent knew 
* 1t, over-run with gool and other weeds.” 

James Fergus, in Roytfair, who is the purſuer's own officer, and 
therefore cannot be ſuſpected of partiality to the petitioner, depones, 
P. 18. G. = the ground of the foreſaid north park is foul ground, 
* that is to, ſay, more gool grows in it then can be weeded for the 
value of We crop of victual, and has ever been ſo ſince he re- 
© members.” | 

Theſe are the depoſitions of witneſſes adduced by ho purſuer him- 


ſelf, and what they ſwear in this way is corroborated by the depo- 


fitions? of the witneſſes addyced by the petitioner. 


Thus, Alexander Patrick in Woodſide of Auchinreoch, depones, 
N That a part of the lands called Blackdike, being the boggy 
part, is labourable, and a part thereof not labourable, without it 


bea dry ſeaſon; and the deponent does not think that the Gallions 
are labourable, as it is molly and wet. Depones, That there is a 
good deal of gool in the north park, and that he thinks if a crop 
of victual were growing « on it, the gool could not be wed out of it, 
« without ſpoiling the crop.“ nid bto.) 
John Young, land-mealurer in eee W p. 22. G. 
That the part of the lands called the Gullions are full of moſs- holes, 
and the deponent thinks it will be expenſive to level and drain 


40 the Gullions,” 


1 
« 


o 
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Sir James Stirling be 1 Bart. depones, p. 2 * G.“ That he 


knows theſe parts of the lands of Mains of Auchinresch, which 


were in the natural poſſeſſion of the deceaſed James Kincaid of 
* Auchinreoch, and of Margaret Kincaid, his fiſter, the purſuer and 


defender's mother, and now in the natural poſſeſſion of the de- 


fender; as alſo, the other parts of the ſaid lands of Mains of 
| -Anchinrdoch, now in the natural poſſeſſion of William Stirling te- 


nant there, and has known the ſame for many years paſt, but never 


narrowly viewed them till within theſe twelve months paſt, after 


he was cited as a witneſs for the defender in the preſent action, 


and for.theſe many years paſt has lived at the diſtance of two 
miles from the houſe of Auchinreoch, where the ſaid James and 
Margaret Kincaids lived, was well acquainted with both, and is 
well acquainted with the defender Margaret Buchanan; and has 
very often viſited xx the ſaid houſe. Depones, That in his opinion 


the beſt acre of ground in the poſſeſſion of the defender Margaret 
Buchanan, 'excepting two acres or thereby, in the haugh end, a 


piece of ground in the eaſt end of the meadow, is worſe in quality 


than any acre that 1 is in the, pan of the 4 William ir- 


ling!“ 


John Ladder, tenant in Inchſterf, Rae p. 26. D. That b 


knows the Gullions in the defender's poſſeſſion, and that ſome 
parts thereof are ſo wet, that he had diflicuky to travel through 
ſome parts thereof without being in danger of being laired, and 


other parts thereof are firmer, and that there are many holes in it, 
which appeared to the deponent to be peat-holes, or holes from 


which peats have been dug; and the ſoil of the Gullions is in the 


greateſt part thereof moſs to the ſurface. Depones, That he knows 
theſe parts there of the foreſaid lands called the Blackdike, in the de- 


fender's poſſeſſion, and that part thereof is dryfield, and part there- 


of is moſſy, and that the dryfield thereof is ſtennery ſoil.” 


William Fergus, farmer in Guinzieburn, depones. p. 34. C.“ That 


the Horle: graſs is ſome old kind of holes, with fog and bent 


upon the high places thereof, from which holes the deponent judges 
;peats have been cat; and in ſuch places as the deponent made a 
trial in the Rorie-grats with a ſpade, it appeared to him to be moſs 


to the top of the fü fare. Depones, That there appeared: to him 


when he viewed the Gullions, that a part thereof, about an acre 


or ſive rood ot ground, on the well. end thereof, might be labour- 
ed, if drained, but he cannot ſay it would be to advantage; and 
the ret d the Guilions conſiſt of a parcel of holes and well-eyes, 
which he 8 d difficulty to ger travelling through; and that the 


whcle of the Gullions, upon a trial, in jundry 1 ol aces, is moſs to 


6 the 
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NT ned top, excepting the foreſaid acre or five rood of ground, which 


K is not ſo moſſy as the reſt, but moſs below. 
Robert Ronald in Gateſide, depones, p. 36. E. 6c That heed 


*, within a quarter of a mile of the 3 of Auchinreoch, and has 
4 lived there for theſe fix years paſt, and knows the lands of Mains of 
„ Auchinreoch, in the defender Margaret Buchanan's poſſeſſion ;” 


and ſame page F. depones, That the north park, in the defender 8 
öpoſſeſſion, is very gooly and weedy.“ 


There are alſo peculiar diſadvantages attending ſome part of the : 
petitioner 's poſſeſſion, which it is not in her power to remedy. 


Thus Alexander Patrick depones, p. 20. E. That the north yard 


* of Anchinreoch is ſurrounded on three ſides __— with a dike, 
on the back whereof are tull- grown planting 


anding, the drop 


* whereof, in the deponent's opinion, hurts that yard.” 

And Jokn Young depones, p. 22. I. That three ſides of the 
* north yard, in the defender's- poſſeſſion, are ſurrounded with old 
* full grown planting; and that he judges the drop thereof, as well 
* as the roots of the trees, hurts the graſs of the garden.” 

Here then your Lordſhips ſee, what kind of a poſſeſſion it is that 


your petitioner has Dy this tack; and how the witneſſes who have 


put the value of L. I 
bounds ; for how 1s it poſſible, that e whats: can be worth a high 


or upwards upon it, have gone beyond all 


rent, when your Lordihips have it proved, even by thoſe high- 
valuing witneſſes themſelves, that zts parts are ſo bad? With what 
Juſtice can they put a high value on a parcel of holes and gullions 
that are not worth the improving; on ground, from ſome of which 
peats have been dug; on ground, ſome of it moſſy and marſhy, where 
cattle cannot go for fear of lairing, and ſome of it a dry ſandy ſtennery 
ſoil; on foul ground, over-run with weeds; ſo that more gool grows 
on it than can be weeded for the value of the crop of vicual ;—on 


ground riddled with well-eyes, aud producing at beſt nothing but 
ſpritty and benty hay, while parts of it, where the grals is good, 


are deſtroyed by the drop of old planting ? 
Nor is it a ſmall proportion only of the petitioner's tw enty- four 


acres, that is ſo exceedingly bad; for your Lordſhips have it in 


proof, by the oath of William IM Leroy; who mealared the petition- 


f er's poſſeſſion, that the Gamen: alone meaſured ſeven acres and 74 ©) 
1 p. 16. G. : 


Aud it will not eſcape your , Lon Pipes in a peruſing this apo that 
the witnefles for your petitioner, are all people living on the borders 
of the ſubject, and intimately acquainted with it ; whereas, the 


witneſſes for the purſuer are 8 e at a diſtance, who, by 
their 


ß 


ie own califeon, never turned up one ſpadeful of the ground. to 5 
examine its quality, and who probably annexed to land lying at a 
diſtance from Glaſgow, the ſame value with land in their neigh- 
| bourhood, lying only a mile or two from, that opulent and, flouriſh: 
ing city, 
8 the tenor of the ack which has: Soc alread y 1 your | | 
Lordſhips ſee, that the petitioner is bound to maintain the manſion- 9: 
houſe and offices, wind and water tight, during the ſpace of this | 


tack, on her continuing to poſleſs the ſame, and to leave them in 
that condition, at her removal. 3 it appears, from the oath o 
James Stirlingof Craigbarnet, p. 3. D. That the ſaid manſion-houſe 
* conſiſts of two ſtories and garrets, wherein there is five bed-cham- 
Übers, a dining-room, a large room on the ground-ſtory unfiniſh- 
« ed, a cellar and kitchen, and ſome other little conveniencies for 
the uſe of a family; and farther, the deponent knows, that there is 
* a good ſtable built within theſe twenty years paſt, or thereabout, 
„ which will hold eight or ten horſes, with a hay-loft above it, the 
whole length of the ſtable, having a ſtair without, leading up to 
** the hay-loft, as alſo a barn and bire, all belonging as ; office- _ 
A Kouſcs 4 to the foreſaid manſion-houſe:” And the ſame witneſs de- | | 
pones, p. 5. A. That the rooms before deponed upon in the man- | 4 
fion-houſe of Anchinreoch, are over and beſides the garrets.” Such f 
an extent of buildings, your Lordſhips know, will require no trifling ö 
ſum to keep them in repair; and the expence of theſe reparations, to- 
gether with the window - tax of ſo great a nuraber of rooms, and which 0 
muſt be paid by the petitioner, being added to the hundred merks ; 
of money-rent, it 1s humbly ſubmitted to your Lordſhips, if, all a 
things conſidered, the Fe does not pay wen for her 
little poſſeſſion. 
Much ſtreſs ſeems to be laid by the eats: on certain $35 hol 
preſtable by the tenants and cotters on the eſtate of Auchinreoch ; 
for he has been at great pains to bring a very ample and particular 
proof of them. But your Lordſhips will pleaſe be informed, that the 
| ' petitioner has no claim to the benefit of any one of theſe ſervices ; 
| | | to that they cannot be taken in computo of the value of her tack. On 
| | | the contrary, though ſome of the good people, as appears from the v.: 
| proof, were ſo Kind! as to aſſiſt the petitioner with ſome little ſervices 
the firlt year of her poſſeſſion, the offered to pay them ; and they are 
obliged to perform their ur room to che purſuer, or pay Him an equi- 
valent in money. 
Your Lordſhips have juſt to i the mall an of gedund, 1 


as deſcribed, with th- 3 _ burdens Which have been { 
ſet j 
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much at an undervalue, or a ought to be denominated an eluſo- 


ry tack- duty: In ſhort, if there is ſuch. a notabilis diminutio of the, 


rent as can by any means merit from your Lordſhips the tig ma of 


being deviſed as a fraudulent pretext. The petitioner cannot take 
upon her to ſay what preciſe ſum would be a juſt and an adequate 


rent for her little poſſeſſion; nor would it be eaſy. to form an accu- 
rate opinion thereof, from the proof that has been adduced. But 


what ſhe humbly apprehends to be the material point for your Lord- 
ſhips conſideration is this, Whether was the tack in queſtion eluſory 
guoad the parties contractors ? ? Whether was it knowingly granted 


for an eluſory tack-duty; that is to ſay, for a mock-rent, with in- 


tention to diſappoint ſo far the diſpoſition to the purſuer? 5 
That this was certainly not the caſe the petitioner knows ; And 


ſhe hopes there are few gentlemen of the rank and fortune of the 
purſuer, who would doubt, or affect to doubt, a fiſter's word about 


ſach a triſſe, far leſs ſet up their faces in the ſupreme Court of ju- 


ſtice of their country in direct oppoſition to it. But, as ſhe is re- 
duced to the hard neceſſity of being obliged to maintain every article 
in legal form, the flatters herſelf that there is ſatisfactory evidence 


to ſapport What ſhe maintains. 
For your Lordſhips have it in proof, that the remaining part of 


the Mains of Auchinreoch is poſſeſſed at fully as cheap and catv a 


rent as the lands now in queſtion are at the rent ien by the 


the foreſaid tack, which is ſo. violently combated. 


John Lapſley, * aged 50, who has been a farmef from his yout! h, and 
who had very good acceſs to know particularly tbe lands in queſtion, as 


the farm which he has poſſeſſed for the ſpace of 30 years lies contiguous 


to the Mains of Auchinreoch, depones, p. 26. F. That i in his opinion, 
the houſe of Auchinreoch to be held wind and water tight by the 
tenant, and the office- houſes thereto belonging to be kept in that itate, 
« with the yards and other. grounds, preſently in the poſſeſſion of the 
+ ſaid Margaret Buchanan, when rented at 100 merks Scots yealy, is 
* Equally dear to thoſe parts of, the Mains and the other lands of Au- 


* chinreoch, preſently 1 in the poſleſſion of the ſid William Stirling, 


1. which he is informed are reated at L. zo Sterling of ſilver 79 
% 16 bolls of meal, 12 hens, the ploughiag of fix roods of land, 


4 611 ting in putting out the dung, leading coals and peats, and TTY 


4 


in in hay, and ſhearing corn to the maſter, in proportion with the 

bay reſt of the tenants and cotters of Auchinreoch.“ 
James Miller, farmer at uinziemill, whoſe poſſeiſſion ies 
with part of the lands of Auchinreoch, and who has been a farmer 
| 5 55 
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to his employment ſince the year 1738, 9 p. 31. 0. That 

_ * upon the ſuppoſition that William Stirling pays of yearly rent, for 
the lands in Auchinreoch poſſeſſed, by him, L. 30 Sterling of filver 
| "rent, 15 bolls of meal, 12 hens, a ſum not exceeding 16 4. Sterling 


© of miniſter's ſtipend, 20 d. Sterling of ſchoolmaſter's ſalary, and 


« ceſs conform to I.. 100 Scots of valuation, the tilling of fix roods 
«of land, four days ſhearing of a perſon in harveſt, leading a pro- 
portional part of the coals and peats that are uſed at the houſe of 5 
Ts Auchinreoch, and winning, leading, and ſtacking of the hay that 

20, grows in the foreſaid meadow. alongſt with the other tenants and 


* cotters of Auchinreoch, in proportion to their ſeveral poſſeſſions ; 


© and alſo leading a proportion of the maſter's dung for his bear-land; 


© and alſo, upon a ſuppoſition that the ſaid Margaret Buchanan 1s 


bound to pay for her poſſeſſion of the manſion- houſe and office- 


* houſes of Auchinreoch thereto belonging, and of the two yards and 


* other grounds before deſcribed, roo merks Scots money, beſides 
© keeping the houſes wind and water tight; does he judge that theſe 


© rents are equally dear? depones, That had he it in his choice, 


* he would rather take William. Stirling's poſſeſſion at the fore- 
* ſaid rent and ſervices, than take the defender's poſſeſſion at the 
* 100 merks Scots, upholding. che Danes, and Keeping the yards in 


repair.“ 
And william Fergus depones, p. 3 5. A. Had he his e ei- 
* ther to take William Stirling's poſſeſſion, or the defender's poſſeſ- 


„ fon, at the reſpective rents foreſaid, he would make choice of the 
© ſaid William Stirling's polleſfion, as the cep of the two 


rents.“ 


Your Lordſhips will pleaſe know. that by Wise w the nctitibiner; 5 


wh n leading her proof, did not get evidence brought of the rent at 


which Ballwharige, an eſtate hard by Auchinreoch, was ſet; but, in 


order to ſupply this defect, there was produced before the Lord Or- 


dinary a letter to the petitioner, from Mr Fairfull the tackſman of 
Ballwharige, which ſhe will here beg: leave. to ingroſs, tt = 


Madam, 


In anſwer to yours concerning. my a of Ballonbarige,: Mr 
Wilſon t ae proprietor, when, he let it to me about ſeven years ago, 
told me t at it was meaſured, and the number of the acres was ſixt = 
four or ſixty- fixe. It bas a good honſe, a garden, beſides os 
houſes and yards for ſub; -tenants,. for which I pay | twenty-five 

pounds Sterling neat rent. I alſo have the carriage of forty loads of 
coals from any "beugh in e yearly, and a man ad days to 


make 


r eee xk 3 
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make up che deficience of any of my dikes, but I am obliged to give 

him his meat, the maſter pays the wages ; the whole lands are ſur- 

| 3 rounded by either ſtone dikes, ditches, or hedges; and there are 

4 two parks incloſed, about ſeven acres in each park. I have ſo often 

= ſown the ſame, that I am of opinion the meaſure is conform as Mr 

| _ Wilſon told me. It lies about fix computed miles from Glaſgow. 

| My tack itſelf is at your ſervice, ' to teſtify all that I have ſaid about 
the rent. | 


Iam, Madam, your moſt humble Wen 
| Balkwharige, 19th Juiy 1770. (Signed, Jauxs Fa; RFULL. 


What has'now been ated does, with ſubmiſſion, afford mot ſa- | £ 
I tisfactory evidence, that the petitioner's mother acted ſeriouſly and i 
fairly when ſhe granted this tack. It is not ſurpriſing that ſhe | | 
ſhould not have been' diſpoſed to ſtretch matters againſt her own 
daughter, .eſpecially under the circnmſtances already mentioned. 
She could not ſurely be expected to exact from a daughter, ſo duti- | 
ful and affectionate as the petitioner, a higher rent than what ſhe 1 
ſaw other lands in the neighbourhood were giving; and ſhe had Þ 
. reeaſon to think it was a favour to the purſuer to have the burden ta- 1 
| ken off his hand at ſuch a rate, eſpecially when his own ſiſter was 
to be the poſſeſſor, with whom he might leave as long and as often 
as he pleaſed. 
I his is an age of pier and amplification; « every thing is ſtrained, 
.every thing exaggerated ; trade has introduced a deal of artificial 
_ riches, and. an exorbitant value is put upon land. Time will try 
the ſolidity of this wonderful increaſe. The petitioner means no 
offence when ſhe preſumes to ſay, that ſome of thoſe who. have rai- 
. ſed their lands very'high, have lived to find themſelves no profiters 
£ upon the whole; and the cannot help thinking, but that the good 
lady her mother will nor be blamed by the more ſolid and ſagacious 
part of mankind, becauſe ſhe did not follow the SIR, faſhion in 
raiſing land, but let it at a moderate rate. 
In the petitioner's humble apprehenſion, the value put upon tacks 
-of land 'ought to be conſidered as equally uncertain, as the value put 
upon purchaſes of land. The petitioner means to apply this princi- — 
pie only to thoſe very high values which your ſpeculative. projectors | 
are pleaſed to fix; for who can ſet bounds to the fancy of projectors? | 
Tour Lordſhips well know What amazing prices ſeveral eſtates have 
given at judicial ſales of late years before this Court. But would 
your Lerdſhips reduce upon the head of enorm leſion the purchaſes 
vilade not a great many years ago of theſe "ay eſtates, by the people | 
who 
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ner would your Lordſhips reduce as elaſory, tacks granted, for. Mar 
good rents, as times went, becauſe your improvers, as they are calle 
think proper to put a much higher value upon them? 


When your Lordſhips ſee that all the lands in the Wan 


were ſet juſt at ſuch a rate, nay, at a lower rate than the ſubjects in 


queſtion are ſet by this tack, your Lordſhips muſt, with great ſub- 


miſſion, be convinced, that both the old lady and your petitioner 


entered into the tranlaction with moſt fair and honourable intentions, 
and had not the leaſt idea that they were acting in fraudem of the 
diſpoſition to the purſaer ; ; and ſuch being the caſe, the petitioner 
docs humbly maintain before your Lordſhips, that an after-conjec- 
tural proof, with regard to the ſubjects ſer, eſpecially a proof which 


hangs ſo ill together as the purſuer's; cannot influence the queſtion, 


—The point 1s, Was this tack nothing elſe than a mock tranſaction, 
a color queſitus, to cover a fraudulent defign ? : 


If there is ſolid and ſubſtantial evidence before your Pl Gs, | 
that the parties concerned in this tranſaction, a mother and her 


daughter, who looked around them, and ſaw how lands, in the 
neighbourhood were ſer, did confider this to be a fair and equal rent, 
fixed it to the beſt of their knowledge, and would have fixed it 
higher, had they had any notion that they ought to have done ſo; 


it would, with ſubmiſſion, be the hardeſt caſe in the world to reduce 5 


fl bargain entered into in ſuch circumſtances, | 
The third point for your Lordſbips oer 0c. Sink kick hs 


petivignce does humbly conſider to be a very capital point, is the bona 


Jedes both of the old 2 and of the petitioner when they entered 


into this tack. 
This point will be weighed by your 75 ordſhips with very mature 


attention before you pronounce a final interlocutor againſt the peti- 
tioner. Your Lordſhips will all remember how important this point 
appeared, when, in order to have it ſolemnly aſcertained, the exa- 
mination of Mr Iilliam Somervell was moved for by a reſpectable 


judge, who, to the regret of his country, is much confined by in⸗ 


diſpoſition, and who was thereby prevented from being preſent when 
the cauſe was laſt before your Lordihips. Mr Somervell has accor- 


dingly been examined; and notwithſtanding the improper inſinua- 


tions which the purſuer, contrary to the uoſverfal knowledge of the 


whole country, was pleaſed to throw out, the petitioner can appeal 
to your Lordthips, in whole preſence that gentleman, who has arri- 


ved at the venerable period of /eventy years of age, was examined, 2 
Mr 
1 


ever you ſaw an honeſter or more candid witneſs. 
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Mr K oer s n the various particul:rs of which your 
petitioner has not yet had an opportunity to ſtate to your Lordſhips, 


ſtrongly corroborates the other cireumſiances tending to ſhow the 


bona fades with regard to the tack in queſtion. 
The views of parties in this matter appear in the tack itſelf, whe: 


the ideas and ſentiments of the worthy old lady are ſimply and faith- 


fully told in the following words : % Whereas the ſaid Margaret 


© Kincaid has for ſeveral years paſt, and ſtill continues to be in a 
© bad tate of health, and that the ſaid Margaret Buchanan her 


daughter, has been a dutiful child to her ſuid mother, during her whole 
* lifetime, and has carefully and affduouſly attended her, during every 
illneſt ſhe was taken with, the time before mentioned, and fhill continues 


« Jo to do; therefore the ſaid Margaret Kincaid, who 1s anxi9us t9 


« Have her aid dutiful daughter, fo long as ſhe continues tn live unmar- 
« ried, ſettled in a fixed place, where ſhe may live peaceably and comfort- 


_ *. ably, -doth hereby, in virtue of the powers reſerved to her of ſetting 
facht of her eſtate of Auchinreoch, in the diſpoſitim ther eof to Jobn 
Buchanan her eldeſt ſon, and alſo as heritable proprietor of the eftate- 


« ſer, and in tack and in aſſignation let to the 1taid Margaret Bu- 
« chanan her daughter, for the cauſes before- mentioned, and for pay- 
ment of the yearly tack- duty after written, all and whole the man- 
« fion-houſe of Avchinreoch,” Oe. 
An obligation had been granted by Lady Auchinreoch and the 


| purſuer to your petitioner for a ſmall annuity. This was the paper 
_ that your petitioner had occaſion to peruſe, and it ſerved to confirm 
her in the belief that a power to ſet tacks was reſerved in the diſpo- 
ſition. For that paper which is ſigned by the purſuer himſelf con- 
tains the following clauſe: © Whereas I the ſaid Margaret Kincaid, 


* by diſpoſition, of this date, and relative hereto, have diſponed my 


lands and eſtate of Auchinreoch, lying in the pariſh of Campſie. 


* and ſhire of Stirling, to the ſaid John Buchanan of Carbeth my 
* ſon. under /everal proviſions, conditions, burdens, and REEF RA 
* Tioxs,” Here then the defender ſaw that the diſpoſition conta in- 
ed not one reſervation only, bur /everal reſervations. She knew for 
certain, that her mother had reſerved a liferent of the e{tate ; tor her 


mother ſtill continued to poſſeſs it; and the had the ſame perſuaſion 
that another reſervation referred to was a reler ved Power: of ANGER 


racks. 
"Such is the written ev dunes with vided to the Sens files in this 


: tack. And your petitioner cannot help thinking, that when duly 


ww erphed it is of corfdein! le force. Indeed, unlels the ſhocking 


Freſumption of the purſuer 1 is to be adopted, viz. That-the granting 
of the tack in qucſtion was ©.a myft tortions deed on the 2 part of his mo- 


1 DEF," 
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ther; a preſumption forinbalciag to the memory of his, deceaſed 8 


parent, that it merits the ſevereſt cenſure. Tour Lordſhips muſt. be 


fully perſuaded that there was as ee a an n here a8 can well : 


be figured in any caſe. + N 


But your Lordſhips have, over pow) above, very ſatisfactory ieee 
by the oath of Mr William Somervell of the cinen relative to 


che tranſactions of this family. 


It appears from Mr Ses vel depofirion p. 2. C. That it was 
*. the old lady' s intention to ſettle her eſtate upon the purſuer's ſe- 

* cond ſon;“ a fact which the purſuer has all along peremptorily 
= but which your petitioner has as peremptorily maintained. 
It is of this conſequence, that it ſhows a very good cauſe why the 
purſuer was ſo anxious that the old lady ſhould fettle the ſucceſſion 
of her eſtate upon himſelf, and accordingly he profited by a moment 
of apprehenfion which his mother had of the approach of death, ſhe 
being of a timorous caſt of mind. Thus Mr Somervell depones, p. 3. 


G. That though the Lady Auchinreoch, as he has above depo- 


ned, faid ſhe thought herſelf a-dying whom: ſhe employed the de- 


« ponent to write her {ettlement : That he (the deponent) did not 


* think her a-dying, and that upon a former occaſion he had wrote 
another paper for her when ſhe ſaid ſhe thoughr herſelf rin, 


but that in a few days after ſhe was quite well again.“ 


Such was the ſituation of the old lady at the time when ſhe grant- 
ed the diſpoſition to her ſon; and what influence that fon had then 


over her will appear to your Lordſhips from a circumſtance, of 
which, one ſhould think the purſuer ſhould be aſhamed, wiz. his 
cruelty prevailing with his mother to reſtrict the petitioner's annui- 


tv. Mr Somervell depones, p. 4. 6. That he remembers the mo- 
ther at firſt propoſed to make the annuity L. 40; but upon her ſon's 


* remonſtrating agamſt ſo much, agreed to reſtrict it to L. 30: And 


'* when the deponent was making out the paper in another room, 
* Mr Buchanan infifted with him, That it was reaſonable there 


©* thould be ſtill a further reſtrictiom : in caſe of her marriage; where- 
upon the deponent having ſaid he could do nothing of himſelf, 


Mr Buchanan went up to the old lady, and foon thereafter the deponent 


© <var called upon, and told by her it was to be Teftricied to L. 20 in the 
'© event of ber (i. e. the petitioner's) marriage.” Nothing can more 
ſtrongly ſpeak out tlie machinations of the purſuer than what has juſt 


now been quoted, L. 40 a-year was furely a very moderate annui- 


ty to the eldeſt ſiſter of a gentleman who had ſucceeded by the death 


of his father to an eſtate of about L. 600 a-year, and who was juſt 
then getting ſecured to him by his mother the ſucceſſion to another 
ettate of about L. 1 300 a- year: Let he remonfirates much againſt his 


ſiſter's 


rr 


0 


fiſter's havidg lian —— nay, ſo very greedy is he, that his mind 
xi is galled and fretted that ſhe ſhould have even L. 30 yearly, and he 
5 Pea be ſatisfied till he gets a chance of having that diminiſhed : 

i And the chance which occurs to him is indeed a moſt unnatural one; 
| for he will have the poor pittance of L. 30 yearly, reſtricted to L. 20 
in caſe of her marriage; thereby diſcovering ſo ſordid a turn, as, for 
the value of the trifling additien of L. 1d a-year to his large income 
72 do fruſtrate perhaps agreeable matrimonial plans, for ſettling his ſiſ- 
| ter and increaſing his own connections, or at leaſt to render her ſitu- 

? ation more penurious in caſe ſhe ſhould enter into a marriage-ſtate. 
And how eaſily does he effect this his unworthy purpoſe ? Mr So- 
| mervell can do nothing; but up goes the purſuer to the room where 
[ his mother was lying in bed, under the preſſure of melancholy fears; | 
and, in the twinkling of an eye, he gains his point. The old lady LD 

is not able to ſtand out againſt his violent importunity, and the an- 
nuity is actually reſtricted to L. 20 in the event of your petitioner's 
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marriage. . 
The old lady, however, eving Sete fo. her indiſpoſition, 5 ? 
reſumed her uſual good ſenſe; and having confidered, that at the 


foreſaid period ſhe had not made up her titles to the eltate, ſhe now ö 
procured herſelf duly entered and infeft in the lands; and by a , 
+ | deed, of date the 6th of January 1762, the, upon the narrative of the july 6. | 
{ unreaſonableneſs of the reſtriction of the petitioner's annuity to L. 20 1762 f 
Sterling in the event of her marriage, diſcharged the foreſaid reſtric- = 
tion, and bound herſelf, and her heirs who {ſhould fucceed to her in 
| the eſtate of Auchinreoch, to pay to the petitioner the yearly annuity 
13 of I. 30 Sterling during all the days of her life, and that as well 
| maarried as unmarried, with intereit from the terms of payment du- 
ring the not payment; which laſt clauſe ſhe thought neceſſary, as, by 
3 experience, {he judged her n would be dilatory in his payments. | 
1 This is the deed of which the purſuerlibels a reduction in this proceſs, | | 
| which he wants to keep hanging over your petitioner's head; but it | 
1s hoped your Lordthips juſtice will not allow him ſo to do. 11 
23 8 How little your petitioner knew of the import of tlie diſpoſition | 
which the purſuer was ſo fortunare as to obtain, appears from ſeve- 
ral parts of fur Somervell's depoſition. He depones, p. 2. between 
Gand H, That Mrs Margaret Buchanan was. not preſent at any | I 
© of the communings between the deponent and the old lady;“ an! | 
p. 4. between A and B, depones, That the defender Miſs Buchana x 
* once came into the room and ſpoke to her mother; but what fh2 
aide deponent did not hear, being then, as now, dull of bear- 
ing; but remembers her mother ordered her out of the roum Depones, 
* he did not hear Mits Buchanan inſiſt to have L. 40 of anauity, | | 


ot ed 
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“ and that ber not her di not or ſuffer her to  interpoſe i in the matter,” P. 
4. a little above H, he depones, „That he does not remember to have 
4 ſeen either Mrs Margaret Buchanan, or her fifter, at the time when 


*. 


he read over the papers to her ſon;“ and a little under H, depones, 


That Mrs Margaret Buchanan at that time made no inquiry at 
the deponent concerning the papers that were execute; neither dic 
the deponent read them to her, or tell her any thing of the matter.” 
A more natural picture of the ſimplicity and undeſigning ſtate of 


a young woman, living in the country, and piouſly attending on her 
aged mother, cannot be exhibited. Your Lordſhips ſee the peti- 


rioner ſtill treated in ſome meaſure like a child by Wor mother; order- 
ed out of the room, and not allowed to have the leaſt interference in 
buſineſs, even when ſhe herſelf was moſt eſſentially concerned: and, 
in truth, there was little need of reſtraint towards your petitioner up- 
on that head; for ſhe never was one of thoſe who are what is called 
wordly wiſe, Her days paſſed \ over her head with ſmoothneſs and 


tranquillity, amidſt rural innocence and filial tenderneſs ; and. her 


mind was never troubled with thoſe cares about money, with which, 


it ſeems, her brother has been ſo unhappily corroded. 
From the period of granting the diſpoſition rill the pete of grant- 


ing the tack, neither the old lady nor your petitioner had an oppor- 
tunity of ſeeing the difpoſition ; nor could Mr Somervell, the lady's 
ordinary doer, put her in mind of the terms of the diſpoſition ; he- 


cauſe, amidſt the multiplicity of papers which a man of the extenfive 


employment of Mr Somervell makes out, it is impoſſible he can car- 
ry in his head the particular terms of each ; and he made no ſcroll. 


ot the diſpoſition, nor had he occaſion fo to do, it being a common 


paper. And therefore, when Lady Auchinreoch executed the tack 


in queſtion, the diſpoſition to her fon did nor appear to her to ſtand 


in the way thereof; for "ſhe "indeed had a firm perſuaſion that the 5 
had, as was moſt ne, reſerved to herſelf Pers? "owe letting 


racks. 


Bia 9 Somervell depones, p. 2. 1 That the defender never fooke to 


6 the deponent of her having a deſign to obtain from her mother 


10 the tack in queſtion. Depones, When the old lady propoſed to 


the deponent to make out the tack in queſtion, ſhe appeared to che 


* deponent e quite potitive that ſhe had reſerved that power in the diſ- 


poſition ; and the deponent, who had not ſeen the diſpoſition 
from the time he had put it in the regiiter, did not remember the 


contents of it; and* rruſting to the lady's accuracy, took it for 
granted that il; e had theſe powers; for the deponent asted her [le- 
* cally, If be had theſe powers? and the anſavered, She wwas poſitiue 


4 


**/be bad re/er ved 48 ones, That after the tack was wrote, 
| aud 


**, 
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4 and Miſs Buchanan was s broughe 3 IN to 1 it, 7 1 deponent does 
not think there was any converſation about che morher's nower; 
61 and, to the beſt of his belief, Miſs Buchanan never had ſeen the 


% 


« diſpoſition. at that time: That Miſs Buchanan did not defire the 


i deponent to conceal her having got this tack. Depones, That the 


% lady told the deponent ſhe was to grant a tack of ſome ſmall pen 


& dicle of the eſtate to a tenant: That he took a note of the terms, 
* in order to extend it; but as it was a ſmall ſubject, he did not 
„think it worth while to go back to Auchinreoch to get it bgned, 
* and the lady died without its being executed.“ 

Here your Lordſhips have full evidence how very groundleſs were 
all thoſe foul aſ perſions, with which the purſuer has repeatedly load- 
ed your petitioner in the courſe of this proceſs, as if ſhe had by un- 
dye means elicited the tack in queſtion from her mother, and kept it 
2 dead ſecret during her mother's life, from the conſciouſneſs of its 
being an unjuſt tranſaction. Your Lordſhips ſee, that the granting 
of this tack was entirely a ſcheme of the old lady herſelf, and a moſt 


rational ſcheme it was to give her daughter, who had always been 
accuſtomed to a country life, a ſmall and convenient poſſeſſion upon 
her mother's eſtate, as the purſuer had a good houſe to which he had 


made a large addition, and built a complete ſet of new offices for it 
upon the lands of Carbeth, which was his principal eſtate ; and 
where, as in duty bound, in order to keep up the repreſentation of 
his father's family in the country he propoſecd to reſide for life: And 
your Lordſhips alſo ſee, that the petitioner never t EH, of conceal- 


ling the tack, for indeed ſhe never dreamed that t there could be the 


leaſt objection t it. 
It ſeems however, that when the purſuer's ill humour towards his 


ſiſter rankled in his breaſt, becauſe. this little tack had been granted 
to her by their common mother, his views were totally changed. 
His patcrnal eſtate was then to be relinquiſhed. He groaned under 


the reaſonable reſtrictions of his entail, like a prifoner loaded with 
heavy ions; and he pretended, that from regard to his younger 
children, he could lay cut no money in improving his lands of Car- 
beth, becauſe they were entailed ; forgetting, or {: deming to tortzet 


all ſihe while. the late entail-bill,, by which a ad 18. provided 


in ſuch circumſtances. In ſhort, Auchinreaeh was all his defire,. while, 
at the ſame time, as your Lordſkips nave already. been told, all the 
lands lying around your petitioner's little poſſeſſion are locked up in 
leaſes of a long endurance. His conduct is truly {ir riking. Ic may be 
ape uy e to that of th: e great Jewilh opprec or, who {pared to 

take 
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take of his own herds 450 flocks, and Seize upon the poor man's 
ewe-lamb. 5 

Your Lordſhips ſee che old lady Aulke poſitive with regard to her | 
reſer ved powers of ſetting tracks. Your Lordſhips fee Mr Somervell, 


the very writer who. had made © out the FER, believed that ſuch 


„ © 


er - 6:4 alſo firmly believe they were ſo? Nay, your Lordſhips Nabe 
not only the Binglc inſtance of the tack in queſtion, but it is proved, 
that the old lady, had not death prevented her, would have granted 
another tack to an indifferent perſon, a note of the terms having 
been actually taken. This is convincing evidence e Lordſhips 


that the idea of her reſerved powers was no aſlume etext hy the 


old lady, on which ſhe intended a plea of bona 71des ſhould be rai- 


{ed in favour of her daughter. It was her full and firm perſuaſion, 


and upon the faith of that perſuaſion, did ſhe and her daughter, 


with a good conſcience, and the faireſt intentions, enter into the 


tack in queſtion. The diſpoſition not having deen ſeen by the old 5 


lady for ſeveral years, and never having been ſeen, read, or heard, 
by the petitioner, was ſo far as concerns the point of bona fides in 


this tack a latent deed. The terms of it were latent, and chat, with 


great deference, ſhould be held as ſufficient. 
Indeed with ſubmiſſion, res ipſa loquitur, that bot the old lady 
and the defender were perſuaded that there was a reſerved power to 


{et tacks, for if that had not been the cafe, why would the one have 


granted and the other accepted of the tack in queſtion? How would 


the mother's gray hairs have gone down 1n peace and comfort to the 
grave, in the belief that her dutiful daughter was to live in a ſettled 
place, juſt agreeable to her inclination ? And how would the daugh- 
ter have ordered all her affairs in ſuch a manner, as to poſſeſs the 
{mall ſubjects contained in this tack, had they known that the tack 


might be challanged as an invalid deed? If they had not been 


' convinced that the old lady could with effect grant the tack, that 
article would have been dropped, and the lady would have given her 
- moveable eſtate to the defender, which ſhe could have done the very 


day of her death, to a value ten times that of this tack. They ſure- 


ly would not impoſe upon themſelves ; and well they knew from 


diſagreeable experience, that the purſuer would grant no favour, nor 

do any thing for his ſiſter, which he was not ſtrictly yg br to do. 
As then there was here the moſt perfect bona Ades, it is 

your Lordſhips will, upon a principle ſo amiable in itfelf, as giving 

a Proper encouragement to candour in oppoſition to ſraud'and de- 


ceit, and which is ſo * — to the preſent caſe, be of 
| opinion, 


oped that 


„ 


| opinion, that the good intentions. of the worthy old lady towards her 

__duriful daughter thould not be difappointed, and that a tack enter- 

ce d into in ſuch. favourable circumſtances will not be ſer aſide by 2 
court which boaſts its powers of equity. 


In the Dictionary of Deciſions, woace Tack, the following one ap- 


bears :. A tack being {et after there was a few of the fame land 


© granted to another party, which feu was not known to the tack(- 
man, it was found, that the tack behoved to ſtand till it ran out, 


© BECAUSE OF THE TACKSMAN's bona fides, Maitland ; Decem- 


ber 14 1570; Home contra Tenants of Oldhamſtocks.“ 
Here your Lordſhips determined ſecundum equum et bonum, the ve- 


ry point on. which your petitioner pleads. And if ſuch was your 
determination between indifferent parties, how much more muſt it 
be ſo in a queſtion between a brother and a ſiſter ? 


When the cauſe was laſt before your Lordſhips, one of the pur- 


ſuer's counſel ſeemed in pretty flat terms to deny the reality of the 


deciſion now quoted. To this the petitioner anſwers, That it has 
been now for a conſiderable time underſtood that the Dictionary of 


Deciſions is a book of authority in this Court, and there is one in 
the Court who is well able to defend its authority. If however there 
is an error with regard to this deciſion, as we all know HUMAN UM 


eſt errare, it can be no very eſfential miſtake. Oae name per- 
haps may have been put for another; but the learned compiler will 


not be ſuppoſed by your Lordſhips to have inſerted as a deciſion of 
the Court what was not a deciſion of the Court. And indeed, if there 
is any little inaccuracy in transferring this deciſion from Maitland's 
manuſcript, it does in reality ſtrengthen the force of that deciſion; 
becauſe it is a proof of its being a deciſion clearly founded on princi- 
pie; for, had it been, with great ſubmiſſion, a ſtrange, a dubious- 
| like deciſion, that very cucumitance would have called the particu- 


lar attention of the learned compiler to it. He would have ſtrictly 


examined it again and again, and the minuteſt z9ta of it would not 


have eſcaped him. 
But this is not the only hin: For in the noted caſe of cherelict 


of Phiſgill Heron contra Mewart, 22d February i749, collected by Mr 
Falconer, your Lordſhips found that the principle of bona fides ſecured to 
a relict the proviſion in her contract of marriage, though it was found 


that her huſband had no right to the eſtate over which the proviſion 
was granted; and this deciſion was afterwards ſolemnly affirmed in 


the Houſe of Peers. | 
From what has been Rated "ha your petitioner may be bold to 


ſay, that whenever the pore: of bona fides has come before your Lord-. 


ſhips, 


. 
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hips, whether ia old times, or in the later periods of our law, it has 


never failed to obtain a favourable judgment. The purſuer is chal- 
lenged to point out a ſingle deciſion to the contrary, from the inſtitu- 


tion of the College of juſtice to this hour. It is what he cannot do, 


for the principle of bona fides is ſo conſonant to univerſal equity, that 
it muſt obtain in all ages, and in all countries, and hard indeed will 
be your petitioner's caſe if ſhe ſhall be ſo unfortunate as to be made 
the firſt ſacrifice, and notwithſtanding her bona fides, be driven, by 


a mercileſs brother, from what ſhe cannot help confidering as her 


home, and be unexpectedly reduced to the woful ſituation of not 
knowing where to find a reſidence, ſuch a reſidence as her mother 
made her expect, and for which her views and habits of living have 


been adapted. Your Lordſhips will forgive the anxiety with which a 


poor woman now deprived of both ber enten endeavours to avert _ 
impending: diſtreſs. | 

What renders her caſe a great Jene more 5 is, that the 
tack in queſtion was truly a moſt onerous tranſaction, : as ſhe hopes 


to ſatisfy your Lordſhips. 


In the „ place, It is ex facie, onerous, becauſe the old 1 nar- 
rates, * That the ſaid Margaret Buchanan, her daughter, has been a 
“ dutiful child to her ſaid mother during her wholelifetime, and has 
carefully and aſſiduouſly attended her during every illneſs ſhe was 
„taken with the time before mentioned, and ſtill continues ſo to do.“ 

Here your Lordfhips have a train of prior jerwices by the petitioner. 
to her mother, which founded. her in a good claim of recompence. 


The petitioner does not mean to argue, that a parent 1s not intitled 


ex pictate to the attention and ſervices of a child: But if a child has 
come the age of being /oris-familiated, and, inſtead of going out 

into the world, and taking care to provide for her own intereſt, ſhall 
beſtow her whole time and pains in taking. care of the cbncerns of a. 
parent; if ſuch parent be in good circumſtances, and well able to af- 
ford it, there does, with ſubmithon, thence ariſe a ſolid claim for a 

recompence. There are many inſtances of parents, in every depart- 
ment of lite, who employ their own children in place of other peo- 
ple. It is extremely common for farmers to employ their own chil- 

dren as fervants or day-labourers; merchants will employ themas 
clerks; and, in a word, your Lordthips will find the fame: practice 
followed by people of moſt profethons : And would ever a doubt be 
made whether ſuch ſervants clerks, or. others, arc intuled to wages or 

{alaries? Surely ao. Suppoſing a father to become bankrupt, there 
can, with ſabmiſſion, be no queſtion, that his children would, in 
ſuch circumſtances, be ranked amongſt his oacrons creditors. 


Now 


” 
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"Now, tlie your eien ſituation? It is moſt certain, and 


can be fully proved, if denied, that, for a long courſe of years, ſne 
attended upon the deceaſed lady Auchinreoch with the greateſt aſſi- 


duity during every illneſs which ſhe had, and did beſides manage all 
her affairs with the greateſt care and ceconomy, not to mention that 
ſhe did the ſame to her uncle the late Auchinreoch, to whom alſo the 
purſuer is heir. Upon the principles then both of the civil law and 


of the law of Scotland with regard to a negotiorum geſtor, her claim is 
onerous ; or let her even be confidered as a ſeł nurſe, or a houſekeeper, 
| ſhe will be pardoned to ſay, that any ſmall benefit which may accrue 


to, her from this tack is furely little enough. It is true, that her 


mother might have made her a recompence in money; but as the 


old Jady choſe to do it in forma ſpecifica, by granting her this tack, 
with which the petitioner, as her views were moderate, was exceed- 


_ Ingly well ſatisfied, it is humbly n that full effect e be gi- 


ven to it. 
But, in the Bev bier The tack in queſtion is onerous, for this 
very good reaſon, that the old lady was poſſeſſed of perſonal funds 


to. the value of above L. 400 Sterling, over all which ſhe had power 

to the laſt moment of her life, and which ſhe would have undoubt- 

edly ſettled, or at leaſt the greateſt part of them, upon your petitioner, 
„ had ſhe not believed that the tack would beyeffectual to her; ſo that 

as this tack was granted in lieu of e 

it muſt undoubtedly be conſidered as onerous. And, as the old lady | 


ing much more valuable, 


binds herſelf in abſolute warrandice, the damage ariſing from the 


evction of the tack muſt be made good to the. petitioner by her bro- 
ther, out of her mother's perſonal eſtate: 


Was it not an onerous tranſaction. between Lady Auchinreoch- 


and the purſuer, when ſhe conveyed to him a valuable perſonal e- 
ſtate, and, in confideration of her having done fo, took the privilege 


of ſetting a ſmall tack on the eſtate which ſhe had gratuitouſly diſpo- 


ned to him, but to which his right was not yet rendered real by in- 
feftment? And after holding poſſeſſion of this valuable perſonal e- 
ſtate, which his mother might have ditappointed him of ad cætremum 
ate balitum, is it not contrary to juſtice and good faith, that lie 

 _ ſhould now, when his mother's head is laid in tlie duſt, be allowed 
to reduce a rational tack, executed 8 her ! in confidence that he was 


barred from challenging it? 
Ihe purſuer talks of the eluſory rent in tliis caſe, though it is 


Proved that the petitioner's little poſſeſſion is ſet as high as the other 
lands in the neighbourhood. But allowing the rent to be low, the 
PEE — "Reap in mind the "gs graſſum which he got. The 
* G 


petitioner 


. 
: 


petitioner does wikineaio, that Ber mother's perſonal eſtate i is to be 


ther than to the petitioner, for this very reaſon, that the petitioner was 


_ conſidered in the light of a graſſum, as it was diſponed to him, ra- 


to have the tack in queſtion. Let the graſſum then be kept in view; 


and then let it be fairly judged, if this is a. bad bargain upon the 
| whole. Your Lordſhips know, that many people rather chooſe to 
have a good graſſum in hand, and let their lands at a moderate rent, 


than to have no graſſum, and let their lands at a racked rent. 
The fourth point for your Lordſhips conſideration, is, Whether in 
a queſtion between two ſuch near relations, and attended with ſuch 


| peculiar circumſtances of hardſhip, it will not be reaſonable to delay 


giving a final judgment till the ſeveral points f in Wipe between 
the parties are fully brought forward? 

In the preſent ſummons, the purſuer concludes for reduction of 
the bond of annuity to your petitioner, whereby the unreaſonable - 
reſtriction in caſe of her marriage is taken off. Surely your Lordſhips 
will not countenance his thus dividing his action, and harraſſing his 
poor ſiſter by piecemeal. She is very unable to maintain an expen- 
ſive litigation againſt him; and as his motives are but too evident, 
common juſtice and humanity ſhould, Wick ſubmiſſion, interpoſe to 
prevent them from taking effect. 

The petitioner has again, on her part, a ſummons againſt MY 
purſuer, which has been called before the Lord Hailes Ordinary; in 
which ſhe concludes, Ih, That the purſuer {ſhould be decerned to 
make payment to her, with intereſt, of the juſt and equal half of the 

ortions of Moſes and Jean Buchanans, her deceaſed brother and 
ler, provided to them by their father's ſettlement, and which it is 
thereby provided ſhould accreſce equally to the ſurviving younger 


HM 


children, of which your petitioner is one of two: 2do, To make 


payment to her of what ſhe has laid out upon the faith of a bond 
granted by the late deceaſed James Kincaid of Auchinreoch to his 


three natural children, who remained in family with your petition- 
er's mother, and have fince her death been boarded, clothed, and edu- 
cated by your petitioner 3 as alſo to make payment to your petition- 


er of the ſum contained in that bond yearly, until the purſuer ſhall, 


in terms thereof, put the ſaid children to apprenticeſhips : 3110, Thar, 
in the event of the tack now in queſtion being reduced, the purſuer 
{hould be found liable to your petitioner in the damages ſhe may 
thereby ſuſtain, and that out of his mother's valuable perſonal eſtate, 


in virtue of the abſolute warrandice 1 in which: the old ny bound 


herſelf and her heirs. 
1heſe points, eſpecially the laſt, have fuch a contingency with the 


preſent. #7 


A 


* 
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reſent.queſtion, that it is humbly apprehended your Lordſhips will 


| think it highly reaſonable that they ſhould all be determined at one 


and the ſame time ; and that the purſuer and your petitioner may 
have an end put to their differences by legal decerniture, ſince they 
cannot be amicably ſettled. And indeed, if it ſhall appear that the 
damages ariſing to the petitioner from eviction of the tack 15 not e- 
qual to the value of the ſubjects, which Mr Buchanan has taken out 
of his mother's perſonal eftate, it will then come to be a queſtion 
very well meriting conſideration, how far Mr Buchanan, holding 
his mother's perſonal eſtate, is at liberty to challenge this tack ? The 
rule of law would, in that caſe, apply, Quem tenet aclſio, eum 
 agentem repellit exceptio. It can be no pleaſure to your Lordſhips 
to ſee this unnatural warfare ; on the contrary, it cannot but be 
painful, to have an only brother and his fiſter thus litigating with ſo 
much heat, while the one throws out clamour, and the other com- 
plaints of oppreſſion. It will ſurely be thought better, that your 
Lordſhips calm and impartial interpoſition ſhould moderate and al- 
lay this unhappy warmth ; and that, having the whole diſputes be- 
fore you, your Lordſhips ſhould at once ſettle the whole. 
But from the ſtate which your petitioner has ſince now been able 
to give of her cave, ſhe is humbly hopeful that your Lordſhips will 
| ſee good grounds for ſuſtaining the tack in queſtion, - 


May it therefore pleaſe your Lordſhips, to alter your former in- 
terlocutor; and in reſpect that the tack in queſtion was a real 
right prior to the purſuer's diſpoſition, that the rent was not e- 
lufory, and that it was moreover granted for onerous cauſes, and 
_ alſo in reſpect of the perfect bona files, to afſoilzie from the 
reduction thereof; or at leaſt to ſuperſede finally determining the. 
fame till the other points in diſpute between the parties are Be 
fore your Lordſhips, fo that all queſtions b:tween an only bro- 
ther and his fiſler may be at once put out of Cj ttt. 


According to juſtice, &c. 
8 JAMES, BOSWELL. * 
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